INTEGRATING ANIMAL INTERESTSINTO OUR LEGAL SYSTEM

David Favre *

This article explores the obstacles to obtaining legal rights for animals, both within the animal rights movement and
within the broader political context. The author examines in which arena legal change might best be sought--the
courts, the legislature, state governments, or the federal government. Finally, it makes a number of suggestionsasto
what type of laws would be the most successful in advancing the interests of animals.
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[. INTRODUCTION
In the summer of 1990, the first March for the Animals in Washington, D.C. ("March") took place. The first of its
kind national event attracted thousands of people interested in animal issues. The March was from the back of the
White House to the steps of the Capitol Building. As we moved down Pennsylvania Avenue the chant of the
marchers was "What do we want?' "Animal rights!" "When do we want it?" "Now!"

The phrase "animal rights," as chanted by the crowd, refers to legal rights and not to moral or personal philosophy;
[FN1] changing the conditions suffered by many animals requires that the legal system intervene when personal
morals or ethics do not adequately protect animals from human abuse. However, because law is based upon the
moral and ethical beliefs of the society adopting it, law is ethics by majority vote of elected officials.

The use of the term "rights" in that first March was not constructive. The general public overuses the term. It seems
to generate a response of: "Here we go again--another wacky group wants something silly." A more appropriate
term than "rights’ is "interests," because it enhances mental clarity. [FN2] The legal system is about balancing the
conflicting interests of society. [FN3] If the legal system consistently holds in a particular fact pattern for one set of
individuals--as a summary of expected outcomes--it can be said that these individuals possess legal rights. Lega
rights are a judged outcome of the legal process. We must more closely focus on the input side of the legal process.
If we can enhance the interests of animals within the legal system, their "rights’ will come into existence in the
natural course of events.



Another difficulty with the protestors chant is the word "now." It has been over a decade since that march, and it is
difficult to measure how much the law has progressed on behalf of animals. It is impossible to determine when
"now" will occur; the word "now" seems idealistic and naive. The word chanted in Washington, D.C. referred not to
the pace of real world change, but to an idealized world in which animal rights would suddenly materialize. While
everyone has dreams, changesin the legal system occur not by dreaming, but rather by thoroughly understanding the
system and how it can be changed by those concerned about a particular topic.

As suggested above, the legal system provides a mechanism for resolving disputes when the beliefs and interests of
individuals or groups conflict. The development of the American anti-smoking laws provides an example of this
process. From the 1920s into the 1960s, smoking cigarettes was accepted and even glamorized. It was socially and
legally permissible to require non-smokers to breathe the smoke of others. [FN4] Over the past decade, American
society has decided that it is ethically wrong and medically risky to expose non-smokers to second hand cigarette
smoke. [FN5] As a result, increasingly restrictive laws, regulations, and policies now limit where a person can
smoke in public. [FN6] Many smokers did not discriminate regarding who else had to breathe their smoke. As
smokers were not changing their conduct, laws forced a change in behavior.

We have the same necessity with animal issues. Those individuals who care about animals make personal decisions
based upon moral beliefs that take non-human interests into account. But there are many who are either ignorant of
the issues or do not care that their actions impose pain and suffering upon animals. While education and
enlightenment will change the conduct of some, only by atering the law can we force changes of behavior upon the
unwilling. Then, many or most animals will receive the consideration that is due.

1. HINDRANCE TO LEGAL CHANGE

Before jumping into specific recommendations for transforming the legal system, this article first addresses the
process of change, or lack thereof, in our legal system. Why has "now" not arrived? What is hindering change within
the legal system?

A. Within the Anima Rights Movement

This division stems from divergent visions and methodologies, as well as an unwillingness to compromise in the
political arena or to join with others who do not hold the same purity of view. Human pride seems to be a major
issue, hindering non-human animals from receiving the help that they need. Progressing toward a goa is not an
immoral compromise simply because the advancement does not represent afull realization of a personal philosophy.
It is the height of human arrogance to sacrifice the welfare of existing animals because the political system will not
give complete and immediate satisfaction. In 2000, Congress passed the Chimpanzee Health Improvement,
Maintenance, and Protection Act. [FN7] The issue before Congress was what should be done for or with the more
than 1,000 chimpanzees who were part of the federal research system for many years, but are no longer needed.
Congress opted to create retirement sanctuaries that are operated and supported partially by Congress and partially
by non-profit organizations. [FN8] Though this provided positive aternatives for many chimpanzees, there was a
significant split in the animal rights movement, with a number of groups opposing the legislation because it did not
go far enough in that the requirement that chimpanzees be permanently retired was removed. [FN9]

Do we have to reach 100% agreement within the movement about the ultimate end point of legal change in order to
take the next step? | hope not, because otherwise next steps will not happen. Animal rights activists lack a plan for
advancing toward a better future in a systemic way. There must be focus on what should and can be accomplished in
the next five years, as well aswho can best accomplish it.

Many in the animal rights movement possess an incorrect understanding of property law. Progress will not be made
if one's threshold engagement with the legal system is to demand that the property status of animals be eliminated.
[FN10] It is highly unlikely that the elimination of property status will occur in the foreseeable future. To seek such
abolition is unwise and unnecessary. It is unwise because the only outcome from the adoption of this view may be
the elimination d domesticated animals altogether, which the author believes is a wrong in and of itself. It is
unnecessary because property law can be transformed such that ownership is redefined as guardianship, allowing



animals to receive the legal respect that they deserve. [FN11]It is an incorrect legal analysis that the interests of
animals cannot be accommodated within the legal system if they remain legal property. [FN12]

B. Outside the Animal Rights Movement

Traditional views and uses of animals are difficult to change within a large and complex society. As with racism,
change sometimes comes only with the immergence of the next generation. This is an enormous barrier on a global
basis. Where respect for human life does not exist in a society, respect for animal life is not even a shadow on the
horizon.

In the past, most of what was done to animals was seen and thus judged by other humans. [FN13] The public would
never support what happens to animals today, and for that reason, more and more animals are hidden away under
conditions of which the public is not aware. [FN14] One of the key roles that the animal rights movement presently
fillsis overcoming thislack of information barrier. [FN15]

The political powers and financial resources of those who make money from the suffering of animals are
overwhelming. Thisissue is vastly more important than it was 50 years ago. The impact of globalization is beyond
the scope of this paper, but it continues to occur, whether we like it or not. [FN16] Corporations, with their money
and political power, now span the globe. As a result, any use of animals in science or agriculture deemed
objectionable here in the United States can be taken el sewhere. Animal activists must be aware that realizing change
in the United States or European legal systems will be insufficient to protect animals in an increasingly globalized
world.

Animal issues are never among the top three issues of the day in the media or on anyone's political agenda. It is
virtually impossible to raise awareness of animal issues when war, terrorism, job losses, and access to the medical
system are always given priority. Animals cannot vote or contribute to political campaigns, and it is unlikely that
President George Bush will soon declare that "It is time that we do something for the animals.”

[1l. CHANGES IN THE LEGAL SYSTEM

Assuming that the difficulties of obtaining legal change can be overcome, there are three possible focal points within
the legal system where we can seek change: the executive branch, the legislative branch, and the judicia branch.
Legal change can best be effectuated in the legislature or in the courts. The executive branch does have powers that
can affect transformation for the benefit of animals, however, the legislature or the courts best accomplish
substantial, lasting change.

A. Legidative Change

In al likelihood, the federal level of government, with its constitutional basis, is a limited avenue for addressing
animal welfare concerns. Animals can be addressed at this level as articles of commerce or as the subject of
international treaties. [FN17] These contexts can be powerful hooks for beneficial action, and have supported the
passage of the Endangered Species Act of 1973 [FN18] and the Animal Welfare Act of 1966. [FN19] However, it is
not clear that animals could be deemed juristic persons within the scope of federal law. Animals may face the same
issue as human slaves did in the Dred Scott [FN20] decision; animals do not have an acknowledged legal personality
within the scope of the national constitution. Additionally, the current conservative political climate in Washington,
D.C.issuchthat it is not wise to focus energy on animal legisation at the federal level until the climate changes.

Unlike Congress, states can and have created laws protecting the interests of animals. [FN21] Anti-cruelty laws,
starting with Henry Bergh's New York law of 1867, have been specifically adopted in al states to prevent the
infliction of cruelty upon animals. [FN22] There is no similar law that prohibits an owner of other types of property
from harming that property. State legislatures acknowledged that animals can suffer, and society judged that they
should not suffer unnecessarily. In Stephens v. State, the court found that "[t]his statute is for the benefit of animals,
as creatures capable of feeling and suffering, and it was intended to protect them from cruelty, without reference to
their being property, or to the damages which might thereby be occasioned to their owners." [FN23] Though animal
activists would argue that the line between necessary and unnecessary pain needs to be moved, this does not change



the reality that our laws can and have addressed the issue of animal suffering even while animals remain property.
Over the past decade, anti-cruelty laws have slowly evolved; their scope has been enhanced and many violations of

the laws are now felonies rather than misdemeanors. [FN24] A major shortcoming of these criminal lawsisthat they
require government action, through the prosecutor’s office, and prosecutors, as individual humans, may or may not
be motivated to act on behalf of animals.

The recent implementation of new trust law illustrates the flexibility of the state legal system. With the adoption of a
new provision for the Uniform Trust Act of 2000, [FN25] many states approved a law that allows for pet trusts.

These trusts can make a pet the beneficiary of atrust. Section 408 of the Act specifically sanctions the creation of a
trust for the care of an animal, along with a court appointee to enforce the trust. [FN26] Parallel language has been
used in the Uniform Probate Law. [FN27] While this law will not impact a large number of animals, and it does not
aleviate suffering, this legislation does represent a conceptua breakthrough for the United States legal system.

Animals have been granted legal personhood for purposes of trust enforcement. This fact demonstrates that there is
no inherent limitation of the legal system of the states that limits the interests of animals, even though they are still

considered property. For the narrow purpose of probate and trusts, animals are juristic persons with equal rights
before the court.

At the state legidative level, the possibilities for furthering the interests of animals are wide open, but not many
activists target this level because they think that a national program would be more advantageous. For the next
decade, the building process for animal rights should be primarily focused at the state level. It is at the state level
that the laws of property are molded. Three suggestions for subsequent steps in the state legidative arenainclude:

1. Modify divorce laws such that a judge decides issues relating to pets in the best interests of the animal and not
on the basis of property ownership. [FN28]

2. Adopt laws that allow qualified individuals and organizations to bring criminal prosecutions for viol ations of
state anti-cruelty laws. [FN29]

3. Clarify the law regarding pet adoption from a public or private agency such that the organization retains the
ability to intervene on behalf of the animal. If the new owners/guardians do not fulfill their obligations toward the
animal, the agency ought to be able to step in and correct the problem.

While these may seem modest goals given the present extent of animal suffering, building up the legal system in
diverse situations will lay afirm foundation for future action. Articulating the interests of animalsin the legal system
will allow more formidable action in the future against vested economic interests like agriculture and science. A
legal beachhead must be secured before activists can engage in the larger battles. A more positive future for animals
will not be obtained by revolution, but by the evolution of the status of animals.

B. Legal Change through the Courts

Courts possess limited power, but their opinions can set a tone. In the early 1970s, the federa courts supported a
citizen-driven environmental law movement, allowing liberal access to the courts by citizens seeking to direct the
government or to halt harmful projects. [FN30] It was a mere five years ago that activists experienced the first such
judicial support for animal welfare issues. The District of Columbia Court of Appeals found that a particular
individual had standing under the Animal Welfare Act to question the decisions of a federal agency. [FN31] Since
then, afew similar cases have been allowed to proceed on the merits, [FN32] but because the United States Supreme
Court has not yet considered the question, it cannot be considered settled as a matter of law. As with the power of
state legidatures, state courts have the capacity to benefit animals. [FN33]

Again, activists must consider how they want the courts to proceed on behalf of animals. Animal interests, such as
freedom from assault, should be asserted in the courts just as we assert human interests. While some seek a legal
trump card, where animal interests will always win over the human interests, it is unlikely to occur in the foreseeable
future. Thefirst step is encouraging the courts to consider balancing the interests of humans with those of non-



humans in more complex circumstances. When non-humans interests win more often than they do now, the number
of victorieswill grow. If activists can argue animal interests, legal rights will follow.

C. A New Tort

To further foster a new perspective regarding the interests of animals in the legal system, the author proposes the
creation and recognition of a new legal tort to be used by animals against humans. Fundamental to the concept of a
tort is the creation and existence of a duty obligating one being to take into account the interests of another. It is the
role of the common law courts to determine whether a particular moral claim or interest asserted by a plaintiff will
be accepted by a court, resulting in the imposition of a legal duty upon others to accommodate the newly &firmed
interest. As moral perspectives change and society evolves, courts may find the existence of a duty where none
existed before. [FN34]

The asserted duty of this new tort is that humans must not interfere with the fundamental interests of an animal
unless the individuals are asserting a more important, human interest. Under this cause of action, the plaintiff, an
animal, must demonstrate the following elements:

1. Aninterest of fundamental importance to the plaintiff animal, and
2. interference with that fundamental interest or harm by the actions or inactions of the defendant, and

3. the weight and nature of the animal plaintiff's interests substantially outweigh the weight and nature of the
defendant'sinterests.

While this may seem novel and unsupportable to some, the duty not to interfere with the fundamental interests of
animals has long existed, but the duty has previously been owed to the government rather than to the animal. As
discussed above, for more than 100 years, criminal law (that has been adopted in every state of the union) has
imposed the duty to not inflict pain and suffering upon an animal without justification, as well as an affirmative duty
to care for animals within an individual's possession and control. [FN35] This proposed tort smply allows for
recognition of a comparable duty on the civil side of the legal system.

Thisisbut alogical next step. It is the well-being of the animal that is the focus of concern in the first place, so why
tie the duty directly to the being that deserves the protection and consideration? Implementation of this obligation
will then be more efficient. As might be conjectured, a number of reasons arise making it difficult for the
government, through the offices of the local prosecuting attorneys, to enforce this duty. Thus the presence of a civil
action will allow new resources, not politically or economically limited, to support the animals in asserting their
interests. The duty not to interfere with the fundamental interests of animals presently exists. It is amatter of how
the legal system will impose the obligations of this duty.

Three remedies shall be available for violation of this tort: money damages, injunctive relief, [FN36] and title
transfer. The expected remedy for violation of atort is money damages of a sufficient amount to "make the plaintiff
whole." Damages should also be available under this tort, in the amount necessary to eliminate interference with the
fundamental right of an animal. If pain and suffering were part of the plaintiff animal's experience, then, as with
humans, some compensation is appropriate to ensure that such conditions do not recur. [FN37]

V. CONCLUSION

Enhancing the status of animals in the legal system is a critical task, one that requires much thought and planning. It
is a task that appears to be without end, composed of many small steps. The law follows the development of
sentiment within society, yet it seldom leads that sentiment. While we in the United States are doing much to
develop the attitude of the general public toward animals, we are at the threshold of understanding what needs to
occur in the legal system. This article hopefully provided some insight as to what might be done on behalf of
animals.
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